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l. ASSIGNMENTS OF ERROR
The trial court erred when it denied Theodore Rhone’s Motion
to Suppress after the case was remanded for reconsideration.
The trial court erred when it concluded that Theodore Rhone
was not under arrest when he was handcuffed and detained
in a patrol car, and when it concluded that the arresting officer
was conducting a protective search of the vehicle to look for
weapons.
The trial court violated the law of the case doctrine when it
ignored the legal rulings made by this Court in Theodore
Rhone’s direct appeal.
The trial court erred when it failed to find that the search of the
vehicle in which Theodore Rhone had been a passenger was
a search incident to arrest.
The trial court erred when it failed to apply current search and
seizure law to the search of the vehicle incident to arrest of its
occupants, including Theodore Rhone.
The trial court erred when it concluded that the search of the
vehicle in which Theodore Rhone had been a passenger was
justified under the protective search exception to the warrant

requirement.



. ISsSUES PERTAINING TO THE ASSIGNMENTS OF ERROR
Where this Court found in Theodore Rhone’s direct appeal
that Rhone and the other occupants of the vehicle were under
arrest at the time the vehicle was searched and found that the
search was conducted incident to arrest, and where the
Supreme Court remanded Rhone’s case to the Superior Court
to reconsider the denial of the motion to suppress in light of
substantial changes in the law regarding when an officer may
conduct a warrantless search of a vehicle incident to arrest,
did the trial court err and violate the law of the case doctrine
when it found that Rhone was not under arrest and that the
search was a protective search conducted during a Terry stop
investigation? (Assignments of Error 1, 2, 3 & 4)

Where Theodore Rhone and the other two occupants of the
vehicle were handcuffed and secured in police vehicles at the
time of the search, did the search of the vehicle exceed the
proper scope of the search incident to arrest exception to the
warrant requirement? (Assignments of Error 1 & 5)

Where Theodore Rhone and the other two occupants of the
vehicle were handcuffed and secured in police vehicles at the

time of the search, and there was no evidence that any of the



three occupants could have accessed a weapon or were

presently dangerous, did the search of the vehicle exceed the

proper scope of the protective search exception to the warrant

requirement? (Assignments of Error 1 & 6)

. STATEMENT OF THE CASE

On May 30, 2003, Pierce County Sheriff's Deputy David
Shaffer overheard a dispatch reporting an incident at a Jack in the
Box restaurant in Lakewood. (CP 40, 541) An employee had
reported that a red Camaro with three occupants (two black men and
a white woman) had been through the drive-thru window looking for
an employee who owed them money. (CP 40, 541) The car had a
license plate number of 677-HCS. The employee also reported that
the front seat passenger had displayed a gun. (CP 40, 541)

Deputy Shaffer recognized the car description and license
plate as a vehicle he had previously seen parked at a suspected drug
house on South Tacoma Way. (CP 41, 541; 04/25/05 RP 155)'
Deputy Shaffer drove to the house and saw the red Camaro parked
outside. (CP 41, 541; 04/25/05 RP 155-56)

As he pulled behind the Camaro, Deputy Shaffer saw a man,

" The transcripts will be referred to by the date of the proceeding.



later identified as Theodore Rhone, exiting the car’'s passenger side.
(CP 41, 541; 04/25/05 RP 156, 157) When Deputy Shaffer ordered
him to show his hands, Rhone slowly and deliberately looked at
Deputy Shaffer and then leaned back into the car. (CP 41, 541)
These movements made Deputy Shaffer believe that Rhone had a
weapon or was reaching for one. (CP 41, 541) Rhone finally
complied with the deputy's commands and Deputy Shaffer detained
him. (CP 41, 541)

By this time, other officers arrived and removed the other two
occupants, Phyllis Burg and Cortez Brown, from the Camaro. (CP
42, 542) As the officers removed Burg, she told them that they had
just returned from the Jack in the Box. (CP 42, 542) The officers
patted down all three occupants. (CP 42, 542) Rhone had a knife
without a handle, someone else’s checkbook, and a $20 bill.
(04/25/05 RP 163) All three were handcuffed and placed in separate
police cars. (CP 42, 542; 04/25/05 RP 165; 09/26/14 RP 25-26) As
Deputy Shaffer started to return to the Camaro, Burg told him that
there was a gunin the car. (CP 42, 542; 09/26/14 RP 26)

At this point, Deputy Shaffer decided to search the Camaro to
locate and secure the gun. (CP 42, 542; 04/25/05 RP 165-66) He

found the gun in a plastic bag wrapped inside a towel, and found a



purple Crown Royal bag containing crack cocaine. (CP 42, 542)

Subsequently, Deputy Shaffer received a call from Deputy
Darren Miller, who relayed information he had gathered from
witnesses at the Jack in the Box. (CP 42, 542; 04/25/05 RP 167-68)
The witnesses told Deputy Miller that the Camaro had gone through
the drive-thru window, contacted an employee, and demanded
money from him. The occupants displayed a gun and the employee
threw money into the vehicle. (CP 42-43, 542-43) After receiving
this information, Deputy Shaffer officially arrested all three for armed
robbery. (CP 43, 543)

Rhone was charged with and convicted of first degree robbery
with a firearm enhancement, unlawful possession of a controlled
substance with intent to deliver also with a firearm enhancement, and
first degree unlawful possession of a firearm. (CP 34-36, 47-48) The
trial court found that Rhone was a persistent offender and imposed
a sentence of life without the possibility of parole. (CP 52(

Before trial, Rhone moved to suppress the evidence seized
during the search of the Camaro. The trial court denied the motion,
and entered the following relevant conclusions of law:

1) Deputy Shaffer possessed specific and

articulable facts and a reasonable suspicion of criminal
activity that warranted his contact of the suspect



vehicle for investigative purposes. . . .

2) Deputy Shaffer’s contact with the vehicle and
subsequent detention of the defendant was a lawful
investigatory stop and detention.

3) Deputy Shaffer had a reasonable concern for
his safety and a reasonable suspicion that the
defendant was dangerous and may gain access to a
weapon . . ..

4) Deputy Shaffer’'s search of the vehicle was
lawful based on his reasonable safety concern and
suspicion that the defendant was dangerous and might
gain access to a weapon in the vehicle. . . .

6) Deputy Miller obtained sufficient information
from [witnesses] to establish probable cause to arrest
the defendant for robbery. . . .

7) After receiving the information from Deputy
Miller, Deputy Shaffer had probable cause to arrest the
defendant for robbery. Assuming Deputy Shaffer had
not searched the vehicle based on his safety concerns,
he would have used proper and predictable procedures
to arrest the defendant for robbery and search[ed] the
vehicle incident to the defendant’s arrest.

9) The defendant’'s motion to suppress
evidence is denied.

(CP 43-44)

Rhone filed a Notice of Appeal on November 21, 2005. (CP
61-62) In an unpublished opinion filed on March 20, 2007, this Court
affirmed the denial of the motion to suppress and affirmed Rhone’s

conviction. (See State v. Rhone, 137 Wn. App. 1046 (2007))?

Though this Court ultimately agreed with the trial court’s findings of

2 The relevant portion of this opinion is attached in Appendix A.



fact and with its ruling that the search was valid, the Court did not
agree with the trial court’s legal reasoning. (137 Wn. App. 1046 at
*4) This Court stated:

First, the trial court concluded that Deputy Shaffer did
not have probable cause to arrest Rhone and the other
occupants until Officer Miller reported to him. Second,
the trial court determined that Rhone was not arrested
until Deputy Shaffer said the words of arrest. We
disagree with both conclusions and hold that Deputy
Shaffer had probable cause once Burg confirmed there
was a gun in the car and that the occupants had just
come from the Jack in the Box. We also hold that
Deputy Shaffer arrested Rhone and the other
occupants before the search.

(Rhone, 137 Wn. App. 1046 at *4) The Mandate ending Rhone’s
direct appeal was filed on June 17, 2010.3 (CP 63)

On January 14, 2013, Rhone filed a pro se Personal Restraint
Petition, asserting that the vehicle search was unlawful pursuant to

the United States Supreme Court’s 2009 decision in Arizona v. Gant,

which limited the circumstances in which police may conduct a
warrantless search of an automobile incident to arrest.* (CP 149-55)
By order dated April 2, 2014, the Washington Supreme Court granted

Rhone’s petition, and remanded for reconsideration of the

3 The Supreme Court accepted review of a jury voir dire issue raised in Rhone’s
direct appeal, but affirmed this Court’s decision on that issue and affirmed Rhone’s
conviction. See State v. Rhone, 168 Wn.2d 645, 658, 229 P.3d 752 (2010).
4556 U.S. 332, 129 8. Ct. 1710, 173 L. Ed. 2d 485 (2009).



suppression order “in light of Arizona v. Gant . . . and State v.

Patton[.]** (CP 98)

On remand, the trial court adopted its 2005 findings of fact and
legal reasoning, and again upheld the vehicle search. (10/10/14 RP
51-55; CP 540-43) The court entered the following relevant
conclusions of law:

1. This case did not involve a search incident to
arrest, as Deputy Shaffer did not have probable
cause to arrest the defendant or any occupants of
the vehicle at the time that he conducted the
search that was at issue in this case.

2. This case involved an investigative stop and
detention under Terry v. Ohio, 392 U.S. 1, 88 S.
Ct. 1868, 20 L. Ed. 2d 889 (1968). A Terry stop
is a well-established exception to the requirement
for a warrant.

8. Since this was a Terry detention, and not an
arrest, if after further investigation the witnesses
and alleged victim at the Jack in the Box did not
provide evidence that would give the police
probable cause to arrest the defendant and the
other two occupants of the vehicle, the police
would have been required to end the Terry
detention and let them go. If the three individuals
had been released, they would have had access
to the vehicle and its contents, endangering the
safety of the officers present on the scene at that
time.

11. Deputy Shaffer acted lawfully in searching inside
the rear area under Terry v. Ohio, and his search
was properly limited in scope.

5167 Wn.2d 379, 394-95, 219 P .3d 651 (2009).



12. The defendant’'s renewed motion to suppress
under CrR 3.6 is denied.

(CP 543-44)8 Rhone timely appealed. (CP 546)
IV.  ARGUMENT & AUTHORITIES
A warrantless search is unreasonable under both the Fourth
Amendment and article |, section 7 of the Washington State
Constitution, unless the search falls within one or more specific

exceptions to the warrant requirement. State v. Ross, 141 Wn.2d

304, 312, 4 P.3d 130 (2000). The unique language of article I,
section 7, generally provides greater protection to persons under the
Washington Constitution than the Fourth Amendment provides.

State v. Snapp, 174 Wn.2d 177, 187, 275 P.3d 289 (2012). The

Washington Constitution, article I, section 7, clearly recognizes an
individual's right to privacy with no express limitations. State v.
Eerrier, 136 Wn.2d 103, 110, 960 P.2d 927 (1998). This broader
reading of individual solitude extends to the area of search warrants.
Snapp, 174 Wn.2d at 187.

The State has the burden to prove that a warrant exception

applies. State v. Vrieling, 144 Wn.2d 489, 492, 28 P.3d 762 (2001);

State v. Ladson, 138 Wn.2d 343, 349-50, 979 P.2d 833 (1999). One

8 A copy of the findings and conclusions is attached in Appendix B.



such exception is a search incident to a lawful arrest. State v.
Nelson, 89 Wn. App. 179, 181, 948 P.2d 1314 (1997). Another is the
protective search exception, which permits officers to search for
weapons during traffic stops if the officer “has a reasonable belief
that the suspect in a Terry [investigative] stop might be able to obtain

weapons from a vehicle.” State v. Chang, 147 Wn. App. 490, 495,

195 P.3d 1008 (2008); Terry v. Ohio, 392 U.S. 1, 88 S. Ct. 1868, 20

L. Ed. 2d 889 (1968), State v. Mendez, 137 Wn.2d 208, 220, 970

P.2d 722 (1999).
A. THE SUPERIOR COURT IGNORED THIS COURT'S RULING
THAT DEPUTY SHAFFER CONDUCTED A SEARCH INCIDENT
TO ARREST, AND SHOULD HAVE SUPPRESSED THE EVIDENCE
FOUND DURING THE SEARCH BASED ON CURRENT SEARCH
AND SEIZURE LAW.

In 2005, the Superior Court found that the search of the
Camaro fell under the Terry stop/protective search exception to the
warrant requirement. The Court found that the search occurred while
Deputy Shaffer was still investigating the robbery and before Rhone
was placed under arrest. (CP 43-44) But this Court specifically
rejected the Superior Court’s conclusion, stating:

Here, the three occupants of the car were
removed at gunpoint, frisked, handcuffed, and placed

in separate police cars. One of the occupants

apparently threw a weapon into the car and another
admitted to police that there was a gun in the car. An

10



objective person seeing this amount of force and
knowing that the police knew of an illegal gun in the car
would believe that he or she was being detained
indefinitely in these circumstances. Therefore, on the
facts of this case, we hold that Deputy Shaffer
arrested the occupants even though he did not use
the formal words. He then articulated the arrest of the
three for robbery when Officer Miller contacted him
from the Jack in the Box.

Having determined that the occupants had been
arrested and that probable cause supported the arrest,
we turn to the validity of the search. Absent an
exception to the warrant requirement, a warrantless
search violates the federal and state constitution. One
such exception to the warrant requirement is a search
incident to arrest. A valid arrest allows an officer to
search incident to that arrest.

Here, there was a search incident to a valid
arrest. Therefore, we hold that the trial court did not
err when it denied the motion to suppress the fruits of
that search.

(Rhone, 137 Wn. App. 1046 at *5-6. (citations omitted) (emphasis
added)). This Court upheld the search, but as a search incident to
arrest. (Rhone, 137 Wn. App. 1046 at *6)

This Court’s opinion in Rhone was issued before the United
States Supreme Court and subsequent Washington State appellate
courts limited the application of the search incident to arrest
exception. The exception had, over time, been broadened to allow
officers to search a suspect’s car at the time of the arrest even when

the suspect was removed and secured away from the vehicle. See

State v. Stroud, 106 Wn. 2d 144, 152, 720 P.2d 436 (1986) (“During

11



the arrest process, including the time immediately subsequent to the
suspect’s being arrested, handcuffed, and placed in a patrol car,
officers should be allowed to search the passenger compartment of
a vehicle.”)

But in Arizona v. Gant, 556 U.S. 332, 129 S. Ct. 1710, 173 L.

Ed. 2d 485 (2009), the United States Supreme Court rejected such
a broad application of the search incident to arrest exception. The
Supreme Court first rejected the prevailing interpretation of the
exception as authorizing a vehicle search incident to every recent
occupant’s arrest. 129 S. Ct. at 1714. The Court specifically held:

Police may search a vehicle incident to a recent
occupant's arrest only if the arrestee is within reaching
distance of the passenger compartment at the time of
the search or it is reasonable to believe the vehicle
contains evidence of the offense of arrest. When these
justifications are absent, a search of an arrestee's
vehicle will be unreasonable unless police obtain a
warrant or show that another exception to the warrant
requirement applies.

129 S. Ct. at 1723.
Our State Supreme Court first addressed the Gant holding in

State v. Patton, observing:

[Tlhe Court in Gant issued a necessary course
correction to assure that a search incident to the arrest
of a recent vehicle occupant under the Fourth
Amendment takes place “only when the arrestee is
unsecured and within reaching distance of the
passenger compartment at the time of the search.”

12



167 Wn.2d 379, 394, 219 P.3d 651 (2009) (quoting Gant, 129 S. Ct.
at 1719). The Court held that likewise, under Washington'’s Article |,
section 7:
[A]n automobile search incident to arrest is not justified
unless the arrestee is within reaching distance of the
passenger compartment at the time of the search, and
the search is necessary for officer safety or to secure

evidence of the crime of arrest that could be concealed
or destroyed.

167 Wn.2d at 383. The risk to officer safety or the possibility that
evidence will be destroyed must “exist at the time of the search.” 167
Wn.2d at 395.

Then in State v. Valdez, the Washington Supreme Court

again acknowledged the overexpansion of the search incident to
arrest exception, holding:

after an arrestee is secured and removed from the
automobile, he or she poses no risk of obtaining a
weapon or concealing or destroying evidence of the
crime of arrest located in the automobile, and thus the
arrestee’s presence does not justify a warrantless
search under the search incident to arrest exception.

167 Wn.2d 761, 773, 224 P.3d 751 (2009).

Thus, after Gant and Patton, officers may still search a vehicle

incident to arrest, but “only where there is ‘a reasonable basis to
believe that the arrestee poses a safety risk or that the vehicle

contains evidence of the crime of arrest that could be concealed or

13



destroyed, and that these concerns exist at the time of the

search.”” State v. Robinson, 171 Wn.2d 292, 302, 253 P.3d 84

(2011) (quoting Patton, 167 Wn.2d at 394-95)) (emphasis added);

Gant, 129 S. Ct. at 1723.

On remand, the Superior Court was obligated to apply this
new law to the search conducted in Rhone’s case. The Superior
Court, however, determined that Gant and its progeny did not apply
because the search was not a search incident to arrest. The
Superior Court again found that Deputy Shaffer did not have
probable cause to arrest the occupants of the Camaro, that they were
not under arrest at the time of the search, and that the search was a
protective Terry search.” (CP 543-44)

The Superior Court ignored this Court’s decision in Rhone’s
direct appeal that, as a matter of law, Deputy Shaffer had probable
cause to arrest the occupants of the Camaro; that Deputy Shaffer
had in reality arrested the occupants before the search; and that it

was a search incident to arrest.® (Rhone, 137 Wn. App. 1046 at *4-

7 When reviewing the denial of a motion to suppress, the trial court's conclusions
of law are reviewed de novo. Mendez, 137 Wn.2d at 214 (citing State v. Johnson,
128 Wn.2d 431, 443, 909 P.2d 293 (1996)).

8 On remand, neither defense counsel nor the prosecutor brought the Rhone
decision to the attention of the Superior Court. The State continued to argue that
the search was a valid Terry protective search. (CP 282-88; 09/26/14 RP 36-37)

14



The Superior Court, on remand, was bound by this Court’s
holding in Rhone’s direct appeal because it is the law of the case.
The law of the case doctrine stands for the proposition that once
there is an appellate holding enunciating a principle of law, that
holding will be followed in subsequent stages of the same litigation.

Roberson v. Perez, 156 Wn.2d 33, 41, 123 P.3d 844 (2005) (citing

Lutheran Day Care v. Snohomish County, 119 Wn.2d 91, 113, 829

P.2d 746 (1992) (citing 15 Lewis H. Orland & Karl B. Tegland,
WASHINGTON PRACTICE: JUDGMENTS § 380, at 55-56 (4th ed.1986))).
The law of Rhone’s case is that he was under arrest at the time of
the vehicle search and the search was conducted as a search
incident to arrest.

So the question below, and now on appeal, is how Gant and
the subsequent cases apply to this particular search incident to
arrest. The answer is simple: the search incident to arrest conducted
by Deputy Shaffer violated both the State and Federal constitutions,
because Washington’s post-Gant cases have held that a search
incident to arrest is not allowed if, at the time of the search, the
arrestee is handcuffed and secured in the backseat of a patrol car.

See e.g. Valdez, 167 Wn.2d at 778. At that point, “the arrestee no

15



longer ha[s] access to any portion of his vehicle, so neither officer
safety nor preservation of evidence of the crime of arrest [warrant]
the search.” Valdez, 167 Wn.2d at 778.

In this case, Rhone, Burg and Brown were all handcuffed and
secured in the back of police vehicles at the time of the search. The
Camaro was legally parked on the street in front of a house. The
driver was present with keys. There is nothing in the record to
indicate that the Deputies could not have simply locked and secured
the Camaro and obtained a search warrant.®

The Superior Court’s finding that Deputy Shaffer was
conducting a protective Terry search is not supported by the facts or
the law. Deputy Shaffer was conducting a search incident to arrest
when he searched the Camaro. This is obvious from the record and
is supported by this Court’s decision in Rhone’s direct appeal.

But again, Deputy Shaffer exceeded the scope of a proper
search incident to arrest because Rhone, Burg and Brown were all
handcuffed and secured in police vehicles at the time of the search,

and therefore could not have accessed a weapon or destroyed

® “When a search can be delayed without running afoul of concerns for officer
safety or to preserve evidence of the crime of arrest from concealment or
destruction by the arrestee, and does not fall within another applicable exception,
the warrant must be obtained.” State v. Wisdom,  Wn. App. __, Slip Op. 31832-
O-111 at 18-19 (2015) (citing Snapp, 174 Wn.2d at 195).

16



evidence. The Superior Court erred when it adopted the same
rationale as the 2005 Superior Court, and when it failed to apply post-
Gant and Patton law and suppress the evidence found during the
search of the Camaro.

At the hearing on remand, the State called Deputy Schaffer to
testify that he would necessarily have to secure and clear any firearm
in the Camaro before the vehicle could be impounded or towed.
(09/26/14 RP 27) But any attempt by the State to argue that the
evidence would have been inevitably discovered is misguided.
Washington courts have rejected the inevitable discovery doctrine
because it is “incompatible with the nearly categorical exclusionary

rule under article |, section 7.” State v. Winterstein, 167 Wn.2d 620,

636, 220 P.3d 1226 (2009); State v. Afana, 169 Wn.2d 169, 180-81,

233 P.3d 879, 884 (2010) (also rejecting a “good faith” exception to
the exclusionary rule).

Thus, the State has failed to meet its “heavy burden” of
establishing an exception to the warrant requirement by a

preponderance of the evidence. State v. Parker, 139 Wn.2d 486,

496, 987 P.2d 73 (1999). “Unless it can be shown that the search in
question fell within one of the carefully drawn exceptions to the

warrant requirement, [this Court] must conclude that it was made

17



without authority of law.” Afana, 169 Wn.2d at 177. Evidence seized
during an illegal search must be suppressed under the exclusionary

rule. State v. Gaines, 154 Wn.2d 711, 716-17, 116 P.3d 993 (2005)

(citing Ladson, 138 Wn.2d at 359). Accordingly, the evidence

obtained by Deputy Shaffer during the search of the Camaro must
be suppressed.

B. DEPUTY SHAFFER’'S SEARCH EXCEEDED THE SCOPE OF A
VALID TERRY PROTECTIVE SEARCH.

This Court is also bound by the law of the case, and by its
prior holding that Rhone was under arrest and the search of the
Camaro was a search incident to arrest.’® Nevertheless, even if the
search is viewed as a protective Terry search, Deputy Shaffer
exceeded the proper scope of that exception and the evidence still
should be suppressed.

The Terry protective search exception to the warrant
requirement permits officers to search for weapons during traffic

stops. State v. Larson, 88 Wn. App. 849, 855, 946 P.2d 1212 (1997),

State v. Kennedy, 107 Wn.2d, 1, 12, 726 P.2d 445 (1986); Terry, 392

U.S. at 21; Chang, 147 Wn. App. at 495. Specifically, an officer who

‘has a reasonable belief that the suspect in a Terry stop might be

10 Roberson, 156 Wn.2d at 41.

18



able to obtain weapons from a vehicle” may perform a search to
determine whether a suspect’s furtive gesture hid a weapon. Chang,

147 Wn. App. at 497 (citing State v. Holbrook, 33 Wn. App. 692, 696,

657 P.2d 797 (1983)).
The purpose of a search under the Terry stop exception is to
ensure officer safety, and the scope of the search “is limited to the

area ‘within the investigatee’s immediate control.”” Chang, 147 Wn

App. at 496 (quoting Kennedy, 107 Wn.2d at 12); Larson, 88 Whn.

App. at 855. The search must be premised upon a reasonable
suspicion that the suspect is dangerous and may gain access to a

weapon in the vehicle. State v. Williams, 102 Wn.2d 733, 738-39,

689 P.2d 1065 (1984) (citing Michigan v. Long, 463 U.S. 1032, 103

S. Ct. 3469, 77 L. Ed. 2d 1201 (1983)). But a search is not justified
unless the officer has reason to believe “that the individual whose
suspicious behavior he is investigating at close range is armed and
presently dangerous to the officer or to others.” Terry, 392 U.S. at

24 (emphasis added); State v. Galbert, 70 Wn. App. 721, 725, 855

P.2d 310 (1993)."

" “There is no evidence that Galbert made any gestures or threats that would have
led the officers to believe that he was presently dangerous, and it is not likely that
Galbert could have done so while handcuffed and lying prone on his face on the
floor.” Galbert, 70 Wn. App. at 725.

19



In this case, there was no reason to believe, at the time of the
search, that Rhone, Burg or Brown were presently dangerous, as
they were all handcuffed and secured in the back of patrol vehicles.
(04/25/05 RP 165; 09/26/14 RP 25-26) The interior of the Camaro
was not within their immediate control and they could not have
gained access to any weapon inside. There was no threat to officer
safety at the time that Deputy Shaffer conducted the search of the
vehicle.

In its written conclusions, the trial court seems to address this
flaw in its logic by noting that there would have been a danger to the
officers if they had completed their investigation and decided to
release the occupants. (CP 544) If that had come to pass, then
arguably there could have been a sufficient concern for officer safety
to justify a protective search at that time. But that did not come to
pass, and the search was conducted when there was no danger to
the officers because the occupants were all handcuffed and secured
in police vehicles.

Furthermore, it is nonsensical to say that a search incident to
arrest for officer safety is not justified when the vehicle occupants are
handcuffed and secured, but a Terry search for officer safety is

justified when the vehicle occupants are handcuffed and secured.
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There is no rational reason for giving an arrestee suspected of
committing a crime a higher level of privacy protection than that given
to a mere Terry detainee. If a Terry detainee is to be released, then
the risk to officer safety at that point in time can be evaluated and
may, under certain circumstances, justify a protective search. But
that did not happen in this case, and there was no need for a
protective search.

In summary, even if this search is characterized as a
protective Terry search, it still exceeded the scope of that exception
because no reasonable safety concern existed at the time of the
search. There were no “specific and articulable facts” which created
an objectively reasonable belief that the occupants of the Camaro

were “presently dangerous.” State v. Collins, 121 Wn.2d 168, 173,

847 P.2d 919 (1993) (quoting Terry, 392 U.S. at 21-24). Therefore,
the search cannot be upheld under the protective Terry search
exception to the warrant requirement.
V. CONCLUSION
The trial court erred when it found that the search of the
Camaro was not incident to arrest but instead a protective Terry
search. But the search, conducted when all three occupants of the

Camaro were handcuffed and secured in police vehicles, is not
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justified under either exception to the warrant requirement. None of
the occupants could have accessed the interior of the vehicle, and
none of the occupants posed a threat to the safety of the officers, at
the time of the search. And the State presented no alternative
grounds that would justify the warrantless search. Accordingly,
Rhone’s convictions and firearm enhancements should be vacated,
the Superior Court’s denial of Rhone’s motion to suppress should be
reversed, and the evidence collected as a result of the warrantless
search should be suppressed.
DATED: May 20, 2015

STEPHANIE C. CUNNINGHAM
WSB #26436
Attorney for Theodore R. Rhone
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Aberdeen, WA 98520.
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UNPUBLISHED OFINION
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#]l Theondere Roosevelt Bheue appeals bis censicdons of
first degree robbers with o fireann enhancement. unlawiil
prasesslon of o controlled substance with intent to deliver
also with o firearm enhansement. and first degree unlawiil
prasession of o fireann, We hold that the police amrested
Ehone when they seized him by force. hand-uffed hin. and
placed him in 4 patral car the amesting officer kad cenfinning
infonmation that there was a uu in the car and the car had
just come from the robbers site. We further hold that the
afficer bad probable cause to arrest and thar an amest tock
plaze. even theugh he did not fonmally enunciate an arrest
mtil after the search. Thns he properly seized the firearm
and drmgs in 4 search incident o arrest. We also bold that
his trial was fair. esidence was properly admitted. substantial
esidence supports the contelled substance conviction. thers
was no ineffestive assistance of connsel and his sentence a3
4 persistent cffender was appropriate. We affirm.

FACTS

Ffiss

On Mav 390 20953, Pierce Connty Shenffs Deputy Dasid
Shaffer received o dispatch mdicating that there had been a
suspicicus vehicle in the Jack m the Bex drsve-thm windew.
The dispatch relaved that o red Canaro with three oo cupants.
twe black men and a2 white woman had been throngh the
drive-thm windaw. The car had o lizense plate pumber of 477
HCS. The disparch also nformed Deputy Shaffer that cue of
the ceoupants had displaved 2 o aud demanded money for
a debt.

Fortuitously, Theputy Shaffer recognized the car descrption
and lizense plare. He was o neighborhood patrol officer in
Lakewood and had seen that carinhis district at 2 knewn dme

1

honse, © Acting on that knowledge, Depune Shaffer drove to

the hewse and found the red Camara.

Crencerned that the cooupants of the car might bave 4 weapon
because of the dispateh and the location in Lakew cod Deputy
Shaffer execured a felony stop with his weapon drawn. At the
time of the stop. Bhone was getting out of the car's passenger
side. When Dreputy Shaffer crdered him to show his bands.
Ehene slowly aud deliberarely looked ar Deputsy Shaffer and
then leaned back nto the car. These mevements made Deputy
Shafier believe that Phone bad 2 weapon of was reaching for
one. Bhone finally complied with the deputy’'s commands and
Depury Shaffer detained him.

By this dme. other offizers amived aud thev removed the other
two cocupauts. Phivllis Burg and Corez Brown. from the car
Asthe officers removed Burg. she teld them thar thes had mat
come from the Jack in the Box, The officer patted down all
thres occupants. Bhone had a knife without a handle. semeone
else’s theckbock. and a 520 tall. All three were handenfted
and placed in separate police cars. As Treputy Shaffer stanted
te Tetium bo the Camaro. Burg told him that there was a o
in the car.” At some point during this process. CHficer Darin
Miller left to investizate the Jack in the Box events.

At this peint. Deputy Shaffer decided to search the Camare
te locate and secure the gun, A5 he appreached the car he
did pot see anvthing in plain sight. After he began searching,
he found the mm in & plastic bag wrapped inside a towel.
Deputy Shaffer did not srop searching at that point and fonnd
a purple Cron Boonval bag and small plastic tmbe. Inside these
containers. he found erack cozaine.

1 Deputy Shaffer did net boweser. declare that he
was armesdng the oceupants untdl Offizer Miller called him
froan the Jazk in the Bex Officer AMiller relaved thar the
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Comaro had gone throngh the drove-thny windew, contacted
an emplovee. 1nd demanded meonsy frem him When, the
emploves refnsed the cocupauts displaved 2 mun and the
emplovee threw 330 mro the velusle. After recerving this
infonnation. Deputy Shaffer amested all three for anned
rekhery.

At mal. Isaac Biiller restified thar he worked at Jack in the
Ecx. He admitted tharhe had ovred Rhene money bar claimed
that Brown. the Camara's other male occupant. had already
collested it. ®Miller noticed. hewever. thar Ehene was holding
4 gun in his lap and poimang it at kim. 2{iller decided ro give
Elone the monev and threw what he bad in his pocket into
the sar.

Burg reztfied that Phooe had asked Brown and her for a ride
to Jack inthe Box in ber Camara, Althengh she could not see
Ehone's lap. she heord Ehione demanding 340, and saw money
thrown ko the zar. Ghe also testified that she spw Ehonse
with 2 plastic bag and that she sow a gun in that bag when
Elhone threw ir inte the back sear after the police snrennded
the Camara. Both she and Brown denied placing the Crewn
Erval bhag in the car.

Deputy Shaffer testfied at length about the Crown Feval
bag's contents. Inside the bag. he fonnd five small baggies of
crack coraine. Inadditon. Deputy Shatfer restfied that there
was a handwritren nete with “40's" wrinten on it. 5 EP (Apr.
26, 3003 5t 62425 There was alsa 530 i cash in the bag.

Detective (liver Hickman testified as an expert on street level
crack cocaine wansastions. He poted thar a mpical sreet sale
invalved selling ameunts in 329 or 339 values, The crack
cocpine Tocks in this case wers nuifonn in size. sugpesting
that they bad been weizhed and measured by o dmg dealer.
And the note with “40s” indicated that it was likely the dnags
were packaged for sale in 340 mcrements. 10 BE Qday b,
20030 ar 322 Detective Hizkman cenceded that a user zould
nse all five packages in 0 week and thar a dealer normally had
a c#ll phone. pager. scale. and erib notes.

Buased on these events. the State charged Ehene with unlawiil
peasesilon of a contrelled substance with intent to deliver and
firsr depree robher. Both of these counts inzluded a firearm

enhancernent.
Before mial. Bhone maved to suppress the evidence Deputy

“haffer seized during his search of the Canaro. The mal
court denied the motion to suppress. The mial ccurt fonnd that

Feles

Dlepury Shaffer had a reascnable suspicion from the dispatch
to shop the Camara, Afrer that lowful stop. he bad a reasonable
concern for his safety as well as a reasonable suspicion that
Eheone bad a weapon in the vetacle. Ths. the mal court found
that Dreputy Shaffer's search was Jawful.

At the Stare’s wgne. the trial court also found that
Depury Shaffer had probable couse and lawfidly arrested the
Comara's coenpants after Officer Miller reported from the
Jack in the Box. The mial court also concluded thar Shaffer
wonld have searched the vehirle had he waited nnti] making
4 fonmal arrest and wonld have inevitably disceversd the
evidence.

*3 Before mal. Fhone disputed the fairness of the jury
selection process. The jurv wvenire included two African
Amereans. Chie was excused for canse tn agreement of both
parties. The State used a perempton challengse on the other.
Ehene. acdng pro se. challenged the jury panel on the grounds
that the prosecutor made this decision cn the basis of the
potential juror's race. The mial conrt determined that Ehone
failed to make a prima facie showing of racial discimination
and denied Ehene's motion for a new jury pans].

At mal the wimesses testified a3 indizated above. with one
notable incident. After he was excused. Miller walked by
the defense rable and said. I cowld make it real eass on

vervkody and just say that I didn't recognize the om.” 7 EP
CApr. 28 2003y ar 229, The tmial court determined that the
jurors cenld net hasve heard the conment. Therefore. the mal
court denied Ehone's motion for o mistrial.

The jury convicted Rhene of all commts. In addition. tn special
verdict. the jurs fonnd that Ehene was amed with a firearm
duning the dme and rebbers cnmes.

At sentencing. Rhene stipulated that ke had three pricr
felony convictiens: a 1993 first degres robberns conviction
m Washington. a 198% second degree assanlt in Oregon
and a 1981 Cregen first degree rebbery consiction. The
wial court determined that all three consisHons were most
serion; offenses for the purpeses of the persistent offender
acecuntabilite act (PDAAY BCW 2944 0300250 Thus. the
wrial conrt sentenced Ehone to life without the possibility of
parole for the nolawful possession of o contralled substance
with intent te deliver while armed with & fireanm charge and
the first derree robhen charse.
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ANATYSIS

L Olezal Search

Ehone's primary issne on appeal is that the mal court shonld
have suppressed the esidence Deputy Shaffer seized before
he fommally amested Ehene. We hold that Drepute Shaffer
had probable canse to amest Rhooe and the other cooupants
of the vehizle hefore he searched the car. We alse hold that
althongh Depury Shaffer did not asmally state that he waos
arresting Flhione and the others. he did place them under
custodial amest. Therefere. the search he condncted was a
search insident to arrest. and the mal count properls denjed
Ehone's meticn to suppress.

Becanse a mial court's suppression decision mnder C1E 5.6
ipvalves both factoal and legal gquestons. cur review is in two
parts. We review challenged findings of fast for subsrantial
eqidence. which is enongh evidence to persnade o foir-minded
rational person of the muth of the finding. Snams v Tickes,
143 Wo 2d 21 114 32 P.AA 25 (20020 We treatunchallenged
findings are verities on appeal. Srave v, derer, 145 Wn 2d 738,
A 64 Bad 294 (20030

If substantial evidence supports the challenged findings. we
determine if the findings suppert the conclnsions of law
Tickerz, 148 Wnld at 1160 We revisw de novo a tmal
court's conslusions of law after o suppression hearing. Srare
v Gaines, 134 Wold 7110 160 116 Poad 983 (2005
Specifizallv, we review whether the evidence known to
an offizer constimites probable cause de nesvo. In ore Der
af" Perercon, 145 Wnld Y80 788, 12 P 24 952 (2001
Siamilarly. whether on officer arrested o1 seized o suspect is
4 mixed guestion of low and fact. Sreme v, Thorm, 129 Wn 2d
2490321 91¥ PLad 108 {1886). We defer to the tral conrt's
fartal findings ond then determine de nevo whether these
facts constmte o seizure. Thoowm, 128 Wn2d ar 331, And
we way affinn on o different sround than the mal court
considered se long as the recerd is suffizientls developed.
Srere v, Tillarreal 97 WoApp. 636 843, 531 P24 1063
C18990 peview denied, 140°Wn2d 1093 (2000}

£} We mun first to the findings of facts that Phone
challenges. We bold that these challenges are withenr merit.
First. he aromes that there was no evidence Deputy Shaffer
was aware thar robberes of fast food restaurants wers
comnon in Takewood But the deputs testified that it waos

Fees

comnon for fast foed restaurants in Lakewoad ro be robhed.
That restimony 35 sufficient to support this finding,

%econd. Phone challenges the trial cournt's finding that Bhone
reached mro the rear interior when he imtiallv disobeved
Depury Shaffer’s commands, While Ehene is cormest that
Depury Shaffer did not specify the rear interior. it is hard
te see the significance of this errer. The mal court properly
formd that Bhone did lean back ko the car.

Third. Ehene arzues that there is no evidence that Burg told
Deputy Shaffer ahont the gun or that the deputy entered the
car to find it. But Drepune Shaffer restified rthar as ke was
walking back to search the car. Burg teld him that there was
o in the car. The record therefore supports the finding that
Shaffer’s subjectve intent at the time he entered the car was
te secire the qun.

Fourth. Blhione argues that the findings are misleading becanse
thew do not desenbe the order in which Deputy Shaffer
discovered the items in the car. We agree with the Stare that
these findings imply the sommect crder of discosery—the om.
the cigarette he, and the Crown Boval bag, Az we explain
below however. this is imelevant for cur aualvsis. and the
error if auyv. is harmless.

Ehene's last challenge to the findings of fact also fails. He
argues there was no evidence that the wial court erred in
finding that CHfcer Miller immediately contacted Deputy
Shaffer after interviewing the Jack in the Box emplovess.
Ehene argues that Officer Miller conld not remember exactly
when he called Shaffer. But the record belies Bhone's
claim. Officer Miller testified that his interviews took abont
20 mimates, He then testified that although ke counld pot
remember whether he called Deputy Shatfer or vice versa.
he relaved the vistim’s infermatdon to Depury Shaffer. And
Depury Shaffer restified that he received Offizer Miller's
mformation before making the robbery arrest. Althongh
Ehene may quibble with the mial court’s use of the adjective
“imrmediately.” CF ar 1240 this record supports a finding that
Officer Miller acted reasonably quizkly.

Having determined that the tmal conrt's factual findings were
Appropriate. we tiwn uext to the wial conrt's legal conclusicus.
First. the tmal count concluded that Theputy Shaffer did npot
have probable conse ro amrest Bhons and the cther occupants
until Offcer Miller reported to him. Second. the wial cournt
determined that Fhone was not amrested nntil Dreputy Shaffer
sald the words of armest. We disagree with both conzlnsicns
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and kold that Deputy Shaffer had probable canse once Burg
confirmed there was a eun i the car and that the coonpants
had just come from the Tack in the Box, We alse hold that
Deputy Shaffer arrested Fhons and the other ocupants before
the search.

#5 An cfficer has probable comse when he koows facts
sufficient ro warrant a prdsnt person’s belief that the snapect
has commmitted an offense. Furfare v %0 &f Seande, 14
Wn.2d 3630 3V6 2T PAA 1160 20015 cerr denied, 336 TS
Q33120025 The offizer’s subjective intendon: are not relevant
50 leng as the circumstanses. viewed objectively. support the
arrest. Fuidire, 144 Wn 2 d ar 330,

Here. althongh Deputy Shaffer testified that he did not believe
that be had probable canse to amest the susperts. the chjective
facts dictate that he did. The police dispatch reported that
thers was a suspicions vehicle in the drive-thm windess ar the
Jack in the Bex with two black men in the front and a white
woman in the back seat. One of the ceoupants displaved 2 oun
and asked abont monev. The disparch olso described the car
and gave the license plate mumber of the car. and the Camaro
matched the deserpticn and had the reperted Lizense plare
munber. At this peint. Deputy Shaffer bad a sirong reasonable
suspleicn ko stop the car on suspicion of armoed robbers aud
second degree assanlt.

When Drepury Shaffer found the car a shert time afrer the
dispatch. that reasonable suspicion was elevared to probahble
canse. Becanse of the matching license plate pumber. o
reasouable officer wonld have kncwmn this was the car from
the Jack in the Box. And Bhene's furtive movement back into
the car further confirmed that Shaffer bad stopped the rormect
car. Moreoser, when Shaffer remosed the cooupants of the
car. Burg told him that the car bad come from the Jack in the
Box Arsome point before the search took place. Burg also
told the officer thar there was 4 sun in the car. Thus, before
the search tock place. Deputy Shaffer had probable canse to
believe that the Camare's occupants had been invelyed in at
least 4 seccnd degres assault or an atempred robber:,

We next examine when Deputy Shaffer arrested Fhone.
Ehone and the oz cnpants of the Camaro were definitely seized
because. under an objective test. the officer restrained their
freedom of mesvement, Siene v, Jenmg, 135 Wn 2d 498, 515
14, 557 P.2d 651 19981 And we way find that o persen
iz arrested ar the peint at which au objecdve person wounld
reasonably believe thar thes were being detnined indefinitely.
Srare v, Bellen, 112 Wn2d 387, 300 775 P24 46 (1935

Fees

Ceiting Dnfred Srares v, Pamerson, 648 F2d 6250 434 (%t
Cir 1981,

Here. the three ccoupants of the cor were removed at
ounpoint. frisked. handsuffed and placed in separate police
cars. Dne of the oscupants apparsntly threw a weapon nte
the car and ancther admitted to polize that thers was 2 oo
m the car. An objecove person seelng this ameunt of foree
and kncwing that the pelice koew of an illegal gun in the car
wowuld kelieve thar ke or she was being dernined indefinitely
in these circunstances. Therefore. on the facts of'this ca3e. we
hald that Deputy Shaffer arrested the occnpants even though
he did not nse the fonnal words. He then artienlaved the arrest
of the three for robhery when CHfizer Miller contacted him
frean the Fack in the Box.

*§ Having detennined that the cooupants had been ammested

and that probable cause supperred the arrest. we tum b the
validity of the search. Absent an excepdon te the warmant
Ieguirement. @ warrautless search violates the federa] and
stake consbomton. S v Cewines, 134 Wodd 7110 716
116 P.3d 983 (2005} One such excepdon ro the warrant
Teguirenient is a search incident te arrest. A valid amrest allowrs
an cificer to searchincident to that amrest. Srare v. Fomer, 156
Wn2d 3350 5400 132 P.5d 1085 (2906

Here. there was a search incident to a valid arrest. Therefore.
we held that the trial court did net e when it denied the
motion to suppress the fruits of that search. Because we
reselve this isane oo these grovmds. we do not reach the
remainder of Bhone's arquments (e.2.. inevitable diszosvers.

I1. Batsan Challenge

Bhene's next aroument is that the trial court emed when

it demied his Bason? challenge. He argues that where a
PICSECUtar nses 4 perempteny challenge ro dismiss one of
twe Afrean Americans and both parties and the mal court
agreed that the other Afrizon American jurer sheunld he
dismizsed for cause. the wial court shonld reguire the Stare
te provide a nondiscriminatory reasen for the challenge, The
Stare responds that the trial conrt did net abmse its discretion
i finding that the nmbers alone were not encugh to establish
4 prima facie sase of discriminaton. We agree with the Srare.

The Equal Protecton Clanse of the federal constimition
prelubits o presecutor from nsing the State's peremprory
challenges to exclude otherwise gualified persons from a jury
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I. FINDINGS OF FACT

1. OnMay 30", 2003, at 5:23 p.m., Pierce County Sheriff’s Deputy Shaffer
respended to a call involving an incident at a Jack in the Box restaurant
located at 8814 S. Tacoma Way in Lakewéod, WA,

2. Workers from the restaurant reported to 911 that a red 1990 T-top Camaro,
Washington license plate number 677 HCS, with three occupants, twe black
males in the front and one white female in the rear, had been at the restaurant
on two occasions looking for an employee that owed them money. The
report indicated that the front passenger was armed with a gun,

3. Deputy Shaffer recognized the vehicle description and license number as a
vehicle he previously had seen at a house located at 10701 S. Tacoma Way.
Upon arriving in the area of 10701 S. Tacoma Way at 5:27 p.m., Deputy
Shaffer saw the suspect vehicle. As Deputy Shaffer pulled in behind the
vehicle, the passenger door opened and the front passenger, later identified as
the defendaﬁt, Theodore Rhone, began to step from the vehicle,

4. Due to the report that the front passenger was armed with a gun, Deputy
Shaffer, who was alone at that time, stepped from his patrol car, drew his
wéapon, and gave loud verbal commands to the defendant to put his hands
where they could be seen. The defendant made eye contact with the deputy,
but failed to comply with the deputy’s oral commands.

5. [Instead, the defendant reached back into the rear interior of the vehicle.
Deputy Shafter feared the defendant was reaching for a gun, and continued to
give verbal commands to the defendant. The defendant eventually complied
with the deputy’s commands. The defendant was frisked, Handcuffed, and

detained in a patrol car by another officer who had just arrived on the scene.
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6. While Deputy Shaffer was dealing with the defendant, the rear passenger of
the vehicle, later identified as Phyllis Burg, was extremely belligerent,
uncooperative, and agitated. Ms. Burg stated the individuals in the vehicle
had just come from the Jack in the Box. Ms. Burg was asked to step from the
vehicle and was frisked, handcuffed, and detained by another officer who had
arrived on the scene. The driver of the vehicle, later identified as Cortez
Brown, was also asked to step from the vehicle and was frisked, handcuffed,
and detained by another officer who had arrived on the scene.

7. As Deputy Shaffer approached the vehicle to determine if there was a gun in
the vehicle that could pose a threat to law enforcement officers, Phyllis Burg
stated that there was a gun in the car. Deputy Shaffer then entered the
vehicle.

8. Inside the vehicle, Deputy Shaffer found a .22 caliber Smith and Wesson
revolver in a white plastic bag on a floorboard behind the driver’s seat. He
also located a white plastic tube containing two pieces of suspected crack
cocaine under the driver’s seat and a purple Crown Royal bag that contained
five bundles of suspected rock cocaine individuatly wrapped in plastic, $30 in
cash, and a note that says “40s™ under the back passenger seat. At the time of
this search, all three occupants of the vehicle were being detained in patrol
cars.

8. As the occupants of the vehicle were being detained, Deputy Darin Miller,
who had initially alse responded to the location of the stop, contacted the
Jack in the Box restaurant and spoke with [saac Miller at approximately 6:00
p.m.. Isaac Miller reported that the occupants of the Camaro came through
the drive through claiming he owed them money. Miller said the front seat
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passenger pointed a gun at him, and he threw what little money he had into
the vehicle. Deputy Miller relayed this information to Deputy Shaffer
immediately, and Deputy Shaffer arrested all three occupants of the Camaro
sometime after 6:13 p.m.

II. CONCLUSIONS OF LAW

1. This case did not involve a search incident to arrest, as Deputy Shaffer did not
have probable cause to ar’rest the defendant or any occupants of the vehicle at
the time that he conducted the search that was at issue in this case.

2. This case involved an investigative stop and detention under Terry v. Ohio,
392 U.S. 1, 88 S.Ct. 1868, 20 L..Ed.2d 889 (1968). A Terry stop is a well-
established exception to the requirement for a search warrant,

3. Deputy Shaffer had a reascnable concern for his safety and had a reasonable
suspicion that the defendant was dangerous and may gain access 10 a weapon
in the vehicle at the time of the investigative stop and detention. This concern
was based on the prior report of the defendant possessing a gun, and the
defendant’s furtive movements in reaching back into the vehicle after being
initially contacted by Deputy Shaffer.

4. Tt was reasonable for Deputy Shaffer and other deputies to use force, detain,
and handcuff all three occuﬁanté of the vehicle during the investigatory stop.

5. The rear passenger of the vehicle, Phyllis Burg, was belligerent and
uncooperative.

6. Deputy Shaffer had reason to believe that there was an unsecured firearm in

the vehicle.
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7.

10.

11.

12,

Deputy Shaffer could not leave the three occupants (the defendant, Ms. Burg,
and Mr. Brown) inside of the vehicle while he investigated what had occurred
at the Jack in the Box.

Since this was a Terry detention, and not an arrest, if after further
investigation the witness and alleged victim at the Jack in the Box did not
provide evidence that would give the pelice probable cause to arrest the
defendant and the other two occupants of the vehicle, the police would have
been required to end the Terry detention and let them go. If the three
individuals had been released, they would have had access to the vehicle and
its contents, endangering the safety of the officers present on the scene at that
time.

The purpose of Deputy Shaffer’s search was to discover whether the
defendant’s furtive gesture of reaching back into the rear interior of the
vehicle hid a weapon.

The scope of Deputy Shaffer’s search was limited to the rear interior of the
vehicle, which is the area where the defendant had been reaching when he
made the above described furtive movements.

Deputy Shaffer acted lawfully in searching inside the rear a'rea under Terry v,
Qhio, and his search was properly limited in scope.

The defendant’s renewed motion to suppress under CrR 3.6 is denied.
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The court’s oral ruling on this motion was given on October 10" 2014, in open
court in the presence of the defendant.

DONE IN OPEN COURT thisﬁ e/fiday of November, 2014.

EDMUND MURPHY,
JUDGE

PRESENTED BY:

& ANl —

BRYCE NELSON
Deputy Prosecuting Attorney
WSB # 33142

APPROVED AS TO FORM:

DESMOND KOLKE :
Atterney for Defendant
WSB # 23563
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